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1 Deocember 1988

MEKORANDUK FOR: The President, AmComLib

ATTENTIOR, Assistant to the President
SUBJECT: Dr. Zhiwvago Copyright

1. Qur legal advisers inform us as follows in response to
our inquiry on the legalities involved should Radio Liberation
broadoast without copyright olearanoe the Russian language text
of Pasternsk's Dr. Zhivago under an arrangement with the Univer-
sity of Michigan Preas:

“"Attached to your memorandum are copies of two
opinions provided the University of Kichigan Press
by the New York City law fim of Weil, Gotahel &
Manges, who we undarstend are counsel to the Amerioan
Bookseliers Assoclaticn. 8inece receiviig your request,
we have had a number of disoussi.ns with interested
persons inside the Agency., %You have also given us a
copy of a legal opinion of T. Newman Lawlsr, a New
York City oopyright authority, who was approached by
Mre Poor at our asuggestion. We have, finally, MNr.
Poor's thoughts.

There seem to ve a number of contradictory cone-
olusicns. This is largely due to the avsence of cer-
tain key faots or the laok of verifioation of others.

In the first place, there is no exast desoription of g
Peltrinelli's relationship with Pasternak or what rights
he holds. Without this, we are almost entirely in a
land of surmise. There seem to Le only a few firm
conslusions. Publioation in this country of the origie«
nal Russian version would not be an infringement accord-
ing to Weil, Gotshal & Manges. (This is not necessarily
et variance with the rumor thet Pantheon Books is paying
royalties to Feltrinellil on :he Ergl1‘h translation,
whioh is, in effect, a different work.) The freedom to
publish is founded on the foreclosure of U. 8. copy~

right--a result of Russia's failure to grant U. 8.
oitizens
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citirens resiprooal protection. The work is therefoure
in the public dommin (Manges). Nor is there any great
‘doubt (by Lawler) that Feltrinelli hss sound copyright
proteotion for his Italian translation not ouly in
Italy but also in all countries thet are members of the
Berne Union or signatory to the Universal Copyright Corn~
vention. Pinally, under the Berne Convention (see
Lawler) "t is a matter for legislation in the countries
of the Berne Union to determine the conditions umder
whioh the radic broadcssting righte ray be exercised.”

We atill have no answer as to who holds the broad-
oasting rights. TYour Munioh counsel has advised that
"it is doubtful™ if you oould succeasfully defend an
action for infringement based on a German broadeast.
This opinion, however, is predicated upon an assumption
that "as far as we know, he (Feltrinelli) has retained
the original language brosdeasting rights himself."
Lawler, on the other hand, belleves "a fair inference
may. be drewn that Pasternak has not granted any broad=
casting rigits in Russian to Feltrinelli." And again,
the Jerman lsws on broadcasting are unknown. Under
the Berne Convention, these apparently must "not be
prejudicial to the moral right of the author, nor to
his right to obtain Jjust remmeration which in the
absence of agreement shall be fixed by ocompetent author=
ity" (Lawler). This leads us to wonder: What is the
"moral right of the author?™ What is "corpetent authority?"

All in all, it seems that while we obviously have
respectable authority from expert counsel on which to
rely, the adviie is itself based on assumptiona rather
than facts. This will continue to be the case until
we know precisely what rights Feltrirelli got from
Pasternsak. And untll then, tiis Offioce is not inolined
to contradict the oconclusions of kr, Lewler, who is .
specinlly qualified in the copyright field. He says,
in effect; There's a ohance of suit but it's hard to
believe thet damsges would he great. We should add
quiokly, in passing, that there secems to be no obliga-
tion to pay royalties to Mioiigan Press for use of &
Russisn text unless it can be firmly established that
it ias not the Pasternak version."

2. We have noted Bertrandias' ocomments oontained in Munich
telex #16 of 19 Novembsr, in whioh he suggested a deciaion in
principle “e made as to whether the book rnight be broadcast in

full at some possible future date. As we see it now, we would
: havs to
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have to recommend that the decision be no, regardless of the /
cloudineas of the legalities concerned. The feeling here ia

thet sn American orgenization should not undertake to do more
then Radie Liberation is currently doing.

S8TAN WARD
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